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.., -· I'he rri.'ll court "ln:J 

;ortion':J of voir :1iro f-,i :&<?t infor.nin) '\ppell.mr. t~a.t ~,1 1rr1 a 

1. ·r118 'I'rial Court CG-'Yluct.~ si,Jni ficant :.x.>rtio.'C::; of ,Jury 

a C' .... ·:>n3titut.i.on:."11 rt.,.Jht to :1 quhlic t-.ri:al. 'Ji·J suc'1. f.3i.lur..o~ to i.nforn 

o:: ?irst )~,;;re:c; 'Jnla~rf.ul ·~ . 
-'l...T.'35ASSlOO of foun4 

1020, ~012 :·r ... 1071 :23-~ { 2·)12). 
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On ~~ovenly.z J, ::?012 the ~-Jashingt.on ::upre~na Court, 'lfb::.>r 

oon.si':iarin-1 2'1r. T-Iarvay' s \ffid3.vit that i1is voir :lire ~rtion of 

jury selection W-:ts conduct.e-~ in closerl oourt an~] out of on~..no.?. 

of public, and an '-\fEi:hvit by ''\-n"l3. Dr3.der wl-lo rJeclare1 t.m::!er 9911--tlty 

of parjury tlv.\t she attenptoo to view jur-y selection but ~vas turno:-1 

away fro.n t'1e courtroo.n by o:JUtt fll?X~l wit~ the e;-tplan:ltion that 

ooly ili3 juri was parmittaj in t~e cx:>urtroan durin~ jury sel~ion. 

Afmr the Suf?rer-ce ·::burt oonsi,ered t'le two aff.iJavits am 'll!r. :!arvey' s 

contention t':lat he nee-:k.~ th9 voir dim tra"lSCrit>ts, >hich as it 

turns out his ·1'rial .1\ttorney initially sacun_.~ :l O)urt 'Jr.Jar for 

at close of trial, the Su~ne Court ~en:mde:i the case ~k to t'¥.:! 

'l'rial Court with instructions to pro:'luc;:e t"la taissin:J tranacripts 

an1 for this Court to consi1er his claims. See St.ate v. i'k'U'Vey, 175 

;:Jn.2d 91~, 920-922, 283 P.3d 1111 (2012). 

·rhe ~'few '.I'ranscripts ravaal that on '3epten~..r 13, 1 4 :m:! 1 5, 

2010 tJ1e entir": Jury ?ool of 30 e>ros~ive Jurors were ~u.j1t into 

t,~ courtroo.n all at one tiae. I'he 1~ nunh<-.1r of jurors fi ll'3d 

t.l}e entire o:>Urt.rocm, incluJin,J overflow wtlic'1 '-la!-.1 to sit in tl1e 

jury !:x:>x. 3ecause of this thP.ze ·vv.as no roo.n for any sf)?ctators or 

the press. 'rhe '!'rial JuJ:qas o.vn wort1s Sllf.JfX)r't this f~ct. sa~ SJ?.? 

1-13 •. As discusse:i l:lelo:N the trial j~ ,=t:1.:1resS<?.:1 all t-... t,...~ tJe09l.: 

in tha courtro::xn as jurors, S"NOre in all the peot)le in the court 

room as jurora, and close:-l the first portioo of jury selection !Jy 

infor;,U,ng the CXJUrtro:).n that t'lara .~ people>. out in the hall>ar 

who arc; interesteJ in the case and. t'ut the they ~ nd:. to even 

HB .. l<e eye o:::ntact with too11 wl1ile 1naking th;re ·.vay to t .. he Jurt lounge. 

:2 



a. Courts instructions to 311 in -:b'Jrtroan,/f:cr /t..J;c.ro aF JV-,- So?ldt>.t 

Durin:J tl1<-~ initial portion of jury selection 3.11 qo ;?rosf)aCtive 

Jurors wo--re ~ou-:~ht into the courtrcx::1n ,:md tl-te Ju::1ge inr..ro.::1uo~d t~e 

~~~~ jurors to eo~.tru..~l, retJOrter 3nd assista.Ilts ~~~fore <>>...-a.:Lring 

in the e.'1tire courtroo.n a'> ;>rospectiva Jury '?an.<:!l. ::N.? 6-13. The 

follo.Ning is a Jir3Ct ~n.JDte fran t'"le .Jtrlge to all of t}1e t~ourtro::>tn: 

"I' .n .p.in.j to as'{ that you listen very clO'"'~ly to th.es.;: 

instructions bec-:tuse it's critical • 

.\ really L:lpOrta.nt p;:irt of t~1e trial, ani. .:fOU'n~ =JOin:] to 

l.lil..'lerstand this over tl'le next oou~le . &ys, is the selection of thB 

j urt. An:l the la-.v re::pires that hefore v11e start aq;ting you any 

~'UeStions, you 'oe si'X:>rn in. So I' ;n ':JOin:;, to ~sk J.ll of you in the 

courtroo.n to, plea..se, s~'1d arr.l raise '/(YU.r ri·Jht 1-t~ml .-mel listen 

to steve. 

{ ?ros~i m Jury ?tmel s·...orn in.' 

·~an.k you so much. ?le..as.a sit do.-Jn. 

rhe re:nar;,..s t.1at I :nake an:l ths -JUestion.s I arn JOin; to <B1~ · 

you an::l the '-J"U~tions that I tvill lc~t the la:wcj~.rs 'i3'r.: tou ·::\.'1,:3 the 

i . .-rtstructions I give you arc ~ur~2Cte1 at e.."\c; an-1 ever1 juror in tl-te 

courtr.:nn, not onlt tl-Jose seate..i curr?..ntly in the tox, 1-mt the re.st 

of fO'..l seatz.::l on the ~hes." 3'ID 

The first fJC)rtion of ju..ry selection en:1l~'1 Nhe..'1 t11e 'I'rial Juj~ 

:lira.-ta:'l t.~ overflONing oourt..roa.n o: 9L"OSpective jurors -,;-v~t to 

do next. rh.e folla.Nin9 is a direct quote of t.~.:~.t :m.:J:l~te.'1t: 

'1"~-if"...:: ~Br: "Any guest ions? Or..ay. 0n your iTa 1 back, folla.v Ali. 

:Qn't tan. to antb::rlY in th.-e hallway. rhe.re ar-2 :t lot of .Nitrlt"1Sses 

a.Tl::1 intereste::l 1?-0ple, p;:~o~le inter-~stG:3. in the c...1..se ~-v-h.o ::tre ::;oin~J 

3 



to be out in the t-.allv~ay. Oo not eve.Yl look at then, say h,:;llo t:.:) 

than, don't let then say hello to you. Con' t stop in the restroons 

in the hall~ay. ca11 t stop 3t t.~ drin!dng fountain. ::'.o an alternate 

route. Just follo# \li '::>ack to the juty loun3e anj fill out the paper. 

you all urrlerstand the reasons for all of this. 0"1-..ay. 

A.ny ~stions fron the jurors a tout ~n-<tt we are doing? 

Ul ri9ht. And them I 'will 0e seein:;J you all bac'~ in the 

courtroa.n at different tines ov:=c tlo.a rlA...xt COUt?l9 d"ys, an.:t them 

we'll get sto.utec1 wi.t.'l. the trial after we choose a jury. 'Xn't r'~'l!J 

anjt_fling aoout this case. !)on' t rea:! anyt.'1.1ng .:1'cout th<~ case on the 

internet, in t.~e TL""'Wspa.,oer. Don't listen to t.ha raJio or Hatch 

television as to local news. I know it' s an inconvenie,."1CC, :)ut i. t 1 s 

absolutely critical tl-J.at every siry-le thiiB you hear atout thi'3 case 

ca:teS to you only in tl:lis cou.rt.roon i-l'lt'..re I ciD sort of co:t.trol t'1e 

circut1Starlce3 of t.l-at inforrration. So no lcx::al n."3ws until furthP_r 

direction. 

\ny ·.JOOStions on that? IJ'K.ay. 

If your neighOOr calls yoo u9 an.1 ask.o:; you •.vha.t ~ fOU're 

on, say !'I can't tell you. I will tP-11 you later." ?ocause after 

the trial is over, I >vill rel~~'lse you fran tl:1es.'3 in<3tructio.'1S an:i 

you can tal~~ a1XJllt it, but not until 13:1-P..r. So you 1 re goin~ to go 

.,.,it.."'l Z\.li. an:l I \vill see all of you at different tLrrP-S. 

(?respective ,Jury Panel e:;dts <X>\.lrt..!'OQn.l" '::::D. 

1:>. Seoond P.ortion of Jury Selection 

:mrinq the secon:.1 i;X)rtion of Jury Selection t't&e was so;oo 

indication that so"'aXle other thaJt counsel a..."l.1 iniividual juror~ 

in the oourtrcnn. ~ Set? JJ (court says, "r.a1ies, I ·1cn't allow 



ant tal:dn:J in t1Y~ oourt..roo:n.") ~rowev~, tl-tere is no in~ication of 

wbo.n tha JIYl:Je was taL'-<in-; to. ~Jhet!-ter it was a s~tor or Jerely 

sam assistants wor~in.;, for tha att:.ornP-y::;, it is LlftX)Ssible to tell. 

~b~ver, there is strong indie:1tion tl-at tt1e oourtt'QC:kn was cl~~l 

to the put>lic. :·J!'1ile questioning .Juror 'b. 26, :·1r. Johnson, who was 

also a.11 attoz:r:~~ey, it was disoovere1 tl't:xt he lme\.-.r evertx:>-Jy in the 

oourtroaa. ]e e.;9resSG:l o::>ncern tl-tat ~;;>1·'3 in the halhvay <:nll/l 

l1a.:1r ;-what' s goin-3 an. 'L'he J'u1;,Je ordP..:ro-:1 the door closeJ every tirre 

a juror e.ntere::l. s_~ S~P 43-49. I'he following is a direct -=tuote fran 

those ~roccedings: 

T[r£ c:xnr: "'lr. ~·ason. 

:Ylr. Johnson, that's ~t I 1.-.ras .;,oing to as1<. I a;n a littl~ 

v.urried on the other si::lc: you're goin3 to hol.oj ;ne to a highf>..r 

st;mrlard so it :.:1osen't look u·~e you're unfair • 

.TJX .. J1 :~o. 25: l'lv3t • s the prol::lle.n. I un:ierstand that. I do 1mow 

:)etect..ive '::iLmre, as well, through my church, so I ~~., ~retty much-

't{. '1\3-:J J: You ~mo;..v ever:tx>:'ly in the rOC>;n. 

:1~. :.J~'330"J: '\11 right. You kno;-.r how this ·..vorks. You • ro goinq 

to ~~ ~ttin;J jury instructions. You'ri~ going to ~~ sworn 3.S a juror 

and you • r;; going to oo toL1 tl-}'"~ :.,ur.-F..n of t:>roof. You're goifl\J to 

have to hoL:1 b'1e State b its st.."'Uld~rJ. AnythirB a.1::out the 

relaticnships, t.~~ kno;.-lledge that you Tcrn.v of t.~le in the courtroa:n, 

that are :JQin~ to causa you not to 1-:>e able to do tlu'l.t? 

,JtJ~ ..... JO. 2S: I doo't 1::>eliev-a so. I think I can ,::J.o it. 



.. 
~1:1. .'1'\SS)~~: Ok3y. "::rmt. 1'han',~ you. I ·ion' t h..1.ve =my otl13r 

..::.1uestions. 

I'H8 S'J'Jftl': ";o '::k1.c~ into the j urt roo.n a.g.::U.n, please, a.i'i-3 then 

Ali Ni.ll give fOU further instructions. 'I'h."l.tl'<S. 

JTJ~·:n ... D 2G: I will tell you ~ t11ing. If you stan-1 down t~-:: 

hall, scxretL:oos you can hear wn.~t· s goi~ on, so t don't 1mo--:l if 

an~ told you that. 

T:B ::nu.<r: Thank you. 

Jl.h~::>q :n. 25: I ..-,rar~:d down ttra h:tll furth.& so 1: ·:3i:'ln't. So 

fOU can hear it if soreone wante1 to CXXle'entrate. 

r~E: G.:xv.-r: ·rhank tou. '>1aybe we shoulJ have 1\li close the :loor 

every ti.re. 

(Juror ;-Jo. 26 ;~xiteJ th.e courtroon.} '2•\11) 

T't1e ne;;..t in...:;tance t.lut sl-tcr11s the oounsel and. court ~lf>..re ooncemed. 

ab:>ut ~1,= in halLay hEU.rin9 ~vhat ·llas goinJ on in tl-}e courtroom 

occurreJ on ,?3.')"e 53, just after Juror b. 30 exiteJ the Courtroon. 

:1r. ~'la9'i1 proseclltin:J attorney, !)}th.il-:>ite-l hesitance in continuing 

because hG >Jas unsure if ,JuJge 1111as waiting for 'then' to go doNn 

tt'le hall far erlOUj,:"l so .E not to hear What was going on in the 

courtroon. Soo ~!? 53 lines 1-9. 

The ne<tt. in:lication in tl-le re<::X>r~i wl'lic~ sMo.'/3 the jalqe w:1s 

o::>noarne~1 a'..xlut Sfe...""tators in the lullW3y hG::iriD;J ·;,Mat 1.vas going 

OC1 in t'he court..Y"OOn is on P,."!3"eS '33-34 \vhere the clu3ge stata-J tl-)e 

follo-.vin-J: 

"ra.s CJU1T: I did -;1at to t~ 1:x>tta1l of the issue a1-:out the 

every':xx1t can. hear cbwn the hallway. It s~ns tJ1ere is on~ a"[OO;J 

us who has a !:Jenning voica. 



'I"fE ~J-1-r: 01~:1. Juring t~is c.:articular part. I re.1e.:nl:>ar I 

aaV:YJ you durin:; the last question if you ~....re in the broadcasting 

!Jusinass b~...ause fOU ha\19 th~~ natural voic3 for i.t. 

~R. ~~?\:3"/: I've he3.rJ that t:efore, Your :~onor, 3Ild :ray ~ heac"'e1 

there in t."te future. 

1'!-18 CYJR1': If this lawyerinq thing doosn't t>JOr'~ out for you." 

c. rhicl Portion of ,Jury SP-lection 

2\:fter the individual ~tioning of jurors s<il:10 '~ inteo.rview 

individually a:'X)Ut their ans-wers to the Jury '2uesti()(10._'lires the entire 

jury panel of 30 pros~ive jurors ~vere brougl-tt 0.-x'~ into the 

courtroan ali:1 ...,tuestioning of the e.."ltire ~P ca:~nance-1 in closErl 

courtroom without any spectators or t.'l1e ~s pt"eSP-nt. The 'rrial 

Judge inquire:1 if the jurors in the ~ck corner seats could soo the 

Defendant aarle 3arV'ey. .!ID unidenti fed Juror resL:at1e1 in ths 

affir.mtive and the Trial Jlrl~ infor1red then that t;,.;y wou1:1 ~ 

able to .cove forward as they started thinning out the jury txJC>l. 

::;~.~ 3-ru> 14:3 Lines 1 G-24. 

r.rhe rrial Judge was so CCJrlCe.I'Ile:1 ·with controllin::J wiL"!t the jury 

could possibly !1ea.r al'X1Ut the c'lse outside the courtrocm t'l-t..<tt s11e 

3ave the entire courtroa11 a::l'!Onish.-rents J::)afore reoo..ssing for noa11 

t;erio:l. T"le Trial Ju1~ addressed the entire oourt.roan ,::\5 one l:xy1y 

of jurors, an:'l lid not an.ca t,"lroughout entire voir ~ire :'li.stingui:;h 

jurors fron anyone else, ~=tuse only t'"le jury pool was present in 

t..he cou.rtrcnn. I'he Jud,;es a:lronishinents are quote-J herein as follo...vs: 

T~E CYRr: All right. 

7 



;.fua.t w~~e' re going to do is :~).rea}~ now for the noon ~Y="..rio-J. I' :n 

':JOiny to give you saoo :xJ.ronish.ne..11ts l:>e.:Zore we io that. rhroughout 

'bns tr.i.al jOU .nust CODa a.'1::1 )0 1irectly 3S instructe1. 'Jntil t"le 

jury is se:.~.te1, aftar •,~e. have sessions, you •vill ~ollow Ali directly 

back to the jury COI'l-ftaqation room. You will not le..~ve fro:n this 

nnn on your otl!l. lliere are a nu.nbP..r of witnass.~, ;ts you no,oJ 't;I){)W, 

a larJe ill..I<Ltt::ler of ;.vitnesses, sa.oe of whan {.a,'/ be in t;'-te corricbrs, 

outside in the eleV:.ttor, on tha stair..vay an:l a.roui''li-:'1 th~ ':>Uil!iinq 

you're no aole to reco;Jnize then by sig~t. ?ven an i.n..~dvertoot 

ii'li1CX)311t o:::ntact CX>Ul<1 cause us to !1ave to start over or to exclu'le 

you fro.n this trial or start over on a w'oole jury selection. So it's 

absolutely critical t.l)at you follow the directicns. 

\fuen too leave h.;re, you \'lill follow ;\li back to the jury 

coordination rcon. You '.till stay there until she 1:\aleases you. I'1n 

in::,-tructin:; you not to st?<.aa{ to anyone a.::.:out t ... ~is case, the subjact 

matter of t.lU.s case, or anyt.tU.ng to do ~with this case. It's essential 

to a fair trial that everything you learn aX>Ut this c~sa com to 

you in the courtr.."cnn and only in the oourtrcnn. ~ not put yourself 

in a situation of overh~.rin..; anyone ma'<ing connants al::out this case. 

If too' re going to stay around this ~, 3IOund t1:1e court:I1ouse 

for lunch, r'~n 9oing to give you sore SfX?JCific diractic:ns. You Cd.Li 

eat your lunch in ~~e jury o:ngregation rcnn on t1')3 thin floor of 

the Annex. 'rhat' s the safest thing to ·:lo if you ~1ht zour lu.'1Ch 

or goir19 to f)ick it up soiBWhere in the are:1.. tf vou qo to the 

rP...staurant in the i.n'!eJiate court~ area, I vr:mt you to ·;vear th3.t 

pin!{ nuli)er. 'I'hat' s t.lm only way pooi:.)le affiliated .vith a tri.:l.l anJ. 

the court syste:n will 1mc>itl th..'\t you are a ;x:>tential i llrOt', :m::l 



hot>afully that will cause ths.n to be cautious arourrl you. l'3e c::u:eful 

if fOU 90 to ii r=>..staurant in the im~~::H.ate vicinity that you're 

sitting in a table or booth right next to so.nabo')y involved in the 

case and t:~~~i' re talking or you're talking. 'rhat' s the clangE>.r. '3o 

absolutely no oonver--.x:ltion a1.)0Ut the case. Don't 9Ut yourself in 

a situation of O\TP..rhe.aring anything a'X>Ut the case. 7\nd 'fOU will 

have to disclose if inadvertently sanethin3 like t:"'l"lt ""'·alJpenS, 

disclose it to .'Ui so she c.:m :x-Jvise me an3 I c:m rHscuss \..,it:h coun..c::;el 

r~t to do about it. 

If you're ·3oin.~ hooo for the no::n ~:>erioo, you Rill V:nve f.ro.TI 

the j ur;{ ccxxdina.tion rcx:xn. ~t no time o::m~ 1')3d~ t.o this are.."l of 

the courtl'nl.se. Ali is going to eso::>rt you to t.~ jury ccngreg:t.tion 

roan. You will leave fran t.~._:re. Do not cone back on the thicl flc:xx 

of this wirl.j of t.he courthouse. ·I'here are witnesses out .m1 aroun:1. 

If you're ;oin:J hane or be\C:< to your office for the no:x1 pt:>..rioj, 

le::tve the ;>ink nunber on until you get to your .:ro:le of transportation, 

eit.her a car or tus, vmatew.r. Anc1 when you ·Jet ':J.-:.lck to tl-te courthouse 

area, t?Ut that pini< nu:nber back on so t.hat as you're Nalking into 

the courthouse and ap-~'lching the o::>urt.house, f>eOf>le sa~ th.::lt number 

an:1 they're mare careful around you. 

1)0 not listen to any local news over t~9 noon ~..rioo or tonight 

if you're still involvai at that 1.:oint. 'Do not ·JO on the internet 

and do any researc~ alX>Ut any local n~s whatsoeVt?.r. Don't look ur;> 

al'lY ~...s in the dictiCXla.I'Y that have anything to do wit'I-J. this case 

or the subject taatter of this c3.Se. IX>t'1't loo~~ Uf' the law. You 

a09olutely cannot do any researc..l-J. on yotl own. ::verythin~ you nee:1 

to !mow to ;na~ a determination in this case .vill cnne to you in 
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.. 

t~e r~JS;;B c>ar. 

'25 .3.fter 1 • -:Jk.:'if. 

If mythin;; xcurs th_1t T n:~c~J sn.-e att~mtioo, +::l:l'!t you t~i.n'~ 

you [1.;)=j to call to :ny attention :-Juring the~ neon hour, v~t 1\li 1·~'10.v. 

you .J.t 1 : '3 ~). " ~·JT) 

T~r~ 

n,, yOU 

can fin::l 

-::;r/:1::~: 

n~l 

on..::. 

f"'T' -:'!",') .,. • 
·-u._,_ '-·\• 

r-e I 

to st~~ 



'· 

1. I'T:: ·-:n.:FT 1I.JI,1\T~) 'l\T?..1?Y' '> ~I'r.-IT' 'ID :'\. :.'>':J'~TJI~ 1"U\L '-Tr.'1 
II' ?\IL:B ro ·~?LTr I'T~ J"J~1 "Y)~G P:TJ I'.'·D ~1')fJ?·-:; \7) 
7'13'::!BSSA:~r:,t 'JS?'Uv::') 'r'R ?Y't.TC '\."\"'1 PQ";'33 ~R<J'"~ VT~Yr-r: Y-E 
.?I 1Sr \.\D -:r-:tr:n i?-'J'1T'IJ.:T~ 'J~ :JfP.Y S::L~~·rrJ'\~ ''!I'I',.-n"JI' r:::r>Jl)UC'rrn 
:\ ')J.'J8-CLU::t :iS.\:<t>J-:. 

::l:~f:;m:1:mt h.3.s a constituti.on.dl ri9'1t to 1 5i~:'ly '3.n::! :)llblic t-rial. 

137 !?.3·1 3:23 (2W}j). rh2: ~irst: A.:relt~:nent iilplicitly protects t~e 

r·:=~~~l-l.nd '.:or a. rK1w trial. L1 at 311. ~n ot.her v'10r1s, t.hA viol1.ti.O'l 

v. datt, 1 :iO .ln.2c1 G.'~J 1 :1.12, 1 :JO ?. 3 .. '1 !141 ("2~07). 

v. 533 . 1 • ., 
:J •. J. 2J9, 130 ·~ .. ...... 

..... ...... '--• 7"21, 175 'j7S 

t'e.luire.nant is n~in::ling on t~e 3tates."l T.c1 at TD. \lgo S'?'~ St)lte 

as in ::I.:t1.-vey's ms·~, only p:rrt of jury s~lection is im;,JrO~Y::>rlt clD"".::e-1 

11 



.. 

rig"!--)t to ;;>u~lic tri.:ll l. 

123 :Jn. 2J '251, 23), 916 T) 'l,.:J 
,;... • ,;,.ol. ·. 325 { 19J 1). ~. rri;:d court: u'iy r~strict 

12J '•ln.21 at 239. '3.-~for<~ "l. trial ju~lq-e e-m clo~ :=tny LJart of .:1. trial 

2'ailure to object to t.ri2t l closut\~ .~h,.~s not ..v~ive t~e rigllt 

to C'l tJublic trial. '3right.n::an, 1SS ·m.·p at S17. ?urthc:or, i.t is t"1~ 

157 ?.}'1 at 59-:3. 

or trivi,'ll. "lr1;shtn:m, 153 ivn.2·:J at 517. 

a;JS(.'>_nce of -J.n 2lXpress trial oourt or1~r 1:Bll..nin:.J tho 9U'1l.i.c for:n 



.. 
Such :}e:'}-1.t:3 i:3 of no significano=, '·n~V'~, ~~?l.ll3•? :1s 'Ji visi")n TT 

'·us ac:m::h>~l:::d:;:~J in '?:"tunier, ?r~~>ley "L"ls eclit::>S-?·~ :\nM11 i~.n~l stro~h 

1..:YJ controls th-3 outooTI'?. of this c~a. ~~~ Stat.?. v. 'l:.eY~?rV~, ~b. 

370J:J-7-II {.•7a.:3~l.A:?:?· "Jiv. 2, 10-05-201 0) Citin-:J ?reshw, 13J "';.ct. 

~1t 7-:!.3. 

r~e cor .. : J1ol.1in::~ o: tit~ '3u,>r~.n?. -:nurt' s tJ'C!ll-~:~st.'l~lish~:~i 

3Ut~rity is .::1 t'.ri'll court <:l"i:l not. con.-:1uct trial ;>roco.-~1i.f1'::ls outsi-1 . .:~ 

th~ public sqe. Jo :'1:i:311ington ~urt. u."ltil 'b.nl.!-1 lt::.ts OY.rlirione-'1 a 

.:-lefen.'!.ant' s right to a ::JU1)lic ~rial on tl-).8 o •. xist~ne':! o: an ex:::lr~:'>S 

closura or.:::J,~. I'he pro,;>..'?r in~ui.rt is w1".et:'1:?r t"'te trial court. us?~ 

a proo21.1ura th:::tt effGCtively 'Xtrre::1 I?U'!-)lic 01)Servation, not. wllet~1~r 

t 11e court a..';?rt~ssly or:ler.~-1 tlte ::Jroc•:ylur·~. 

ro the e.<Cb311t th."lt the :Jt~ta Is ::u"gtllBnt :My h:3 th==~.t- t-ho :~ourt 

did not ·~ter 3. closurr~ or-i.:o..r, ,.;.:: loo'~ t:o th(.~ r--:;cor~ to ~l.~ter nin~ 

th~ ;,?ra:>U.nf>tLve cff,~t of t~'~ court'<; "tct.ion 111'1 ,-x:Jr-13. ~-1ere t_"l.-; 

I'ri:<tl .::oort Ju~J~F~ br·':>llql,t in such "! l'l.r-Je nurl'"P.r of aros,JeCt:ive 

jurors, J'J in t..ot.::tl, tl:ut 'ill of tlt~ seat:.s in the ~1.cl< o:: the c.:)l.lrt 

;-~era ta:~ -m·1 t~ juri ;:::.::M •AT-'ls utiliz.:--1 to ~vm-11G th""" ove.r::low • 

.:rer,-~, the I'rial Jud.ge instructe:'! averyon.::~ in t~e C':lurt to st:~"Yl 

a .. 'll t..~~ t~ juror.; oat.,. '::l!"Urly, h'l-1 f:h(,?.r<~ 1')~"'!11 press :rr.~.n1~.rs ~l'1'·1 

;;>lfJlic in the court . ..rocm tha Ju:.l=J.?-s ;.roris <.voul-'1 ~ave ry~··m ::oro 

.selectiv!~ ':Jy 3.S':ing only t'h.~ 9rosp.3etiv:~ jurors to ris.: J.nr1 t-">~2 

thr~ oat1. 

?urther, tho::. rrb.l Ju'"l;Je specifically i.nfor:n~:~ the 10 iJ!'OSfBCt:iv~ 

jurors th~t; l'rhere .JJ."e ."l lot of witn?ss.~s M'1 interest,~;-! ?-'?JOI?l2, 

~=x>t->1~.~ int-.:rrA>.;te] in th-:= case who :rra qoi.n.J to 1'X'! out in the h"tllW'lt. 
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if'-<>tructions that tha j llrf ;v~re not to t-_alk to s~~)=!tors in t~~ 

"1, .m .\ffLavit Jeclaring tlut he .vit~sed ti,e courtroon 1-)ei.ns 

allo.>B·~ in the courtrcnn ~luring tha P.ntin~ jury voir iir~. 

S.c..lllbit "2. ·:·1s. ':";ra·3€>..r atteste:1 that on or 1.b::>Ut the 13th a.rr1 1 ~th 

~s, 1JUt could attenrl the trial (%1._~ tha jury ,,..r35 9'9lecto·~. 

'Sxhibit. ·>1o. ~l. 

bears th8 ~JUr-100 on a.~'ll to sho;.,r th."lt a closure ~iJ not occur, 

and rebut tl-te b;~o Affi:bvits ~int for ::nint. 



2. rd::: I'RI7',J., OYJ1r T.J.)JS ?\ry,':D m nm:~"1 ')'S~ID\''l'I' ra\I' T-: 
T\') :\ ~~'J91'II"Jr!:)'r\L "1IG:fr ro :PS:'J iY:I'J ?"J3TJ!C 1'1.!'\L ?1I'H 
ro C!.03Dl'3 ?J~ri:JNS 'J? .JUR.Y S%Tl'IO'-J ~'·~. P':.RLIC '\~'!D ?'1'33;."3, 
·YT~l.S:W :)S!?'1IVLl} JI'l ')? '\ '1?!"\JT'·r:;?i"Jf.J O?ro~P:J'rriY ID 03~r 
r.J r;E CI.DSU13, Ai:·lD ~:r:;:.:rr:n p!'JB!.IC '\~·! 0\??"HI''"J'ITTY ·M :)~~ 
:w ?1cvsm•r-J~ r:m·,1 I?'~":X·1 "'::\~rn 1'7iS co::nr:nJ."! r"YJ1!\rJ ll'OI< 
:>!'1'8 i?~DI.,CS. 

The Unit.e::1 st~.tes Suprem :::Ourt in ?r·~c;ley v. :::::eorgi:;., 130 -:;.ct. 

721 {231 0), state:l th:s .:ono.vL'lg: 

"!'here is no h:-JitLn:"J.te rec"l.Son, ::1t la~t in tha conte;ct: of 
juror selection t)roce...·:~dings, to give one ~rJho asserts . .,. '?irst 
\:ne.l"ld;nent privilege gro...ater r.ighb:; to in.c;ist on ;;u~lic 
,)roceeJinJS t11an the .1.ccuse-l hc:ts. "Our c?.sas lta.l./11 Ullifor,nly 
reoo.jrliza:l t."le £)tt'Jlic-trial ::JU.o:trant~~ as 011e craate.1 f...,r 
the ~:xmefit of t:te ~fen13nt." ~tt ~. "· 'Je!?:ls~:lu-3.hJ, 
H3 'J.3. 363, 33~ (19TH. 'rhere could be no e.'{i:)lanation for 
~rin;~ tl)~~ accll3e.·] fron raisin.;.; il constitution?ll rqht ..-...h='it 
is U!ltlti.stak.a:,ly for ~is h-anefit. Tb.at rationale suffic'95 
to resolve th~ inst:mt .natter. rh"~ Suprere Court of ~'10rgLl 
'HaS correct in assu:ning t'.h:tt t"1e Sixth .:'\rtP...Il'~;rent right t.o 
a t)U1)liC trial :~ct:en~1s to t11.~ voir r1ir3 oE 9.rospecti~ 
jurors.'' 

Aa ·.vas 11eld in ?aunier, "!?rcslR:t, ai>f>lying t"1~ fe:'lera l 

do oo£ore a;{Clu..iiny the pu~lic for.n trial proo~~dings, inclu.-Jing 

voir dire. !I ?aunier, 155 ;·1n. '\pp. at 635. 

'3i..ailar to ;v!1.:'lt occurr.:~J in ?aunit1r 1 the tri::tl court here 

oon:lu.cted ::1 portion of voir ::lire outsi-1?. the pu~.,uc foruu. Sy .-l.oing 

so, 1vithout first considering :1ltern.-=ttives to such closure of tl-ti::; 

JOrtion of the voir '.iire c~.lings an:~ ;n::l.king appropria.t::1 ?indings 

a~lainin-:J wht such closure '.N:\5 nece.c:;sary 1 the tri:3.l court viol.3.te l 

Iiarve.t' s aYli the ;?Ublic' s ri:;t'lt to m Ot:"Bl1 ?reslef 

!"e.jui.rA-S revE>.rsal of Harvey's convictions. 

I'lte rational for the rule re~uiri:1g th~::o. trial court to advise 

t.he def'2'n1'3.11t fullt of his ri<.]hts is :ts cl..:l-'1X ~s t-~ rule itself. 

Since tl-te ri::Jhi:-3 involve'] are funcl=u:ental to .'l fair trial, courts 
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have a St?.rious 3.nd wei~htt resp:>nsi':lility to ensure th?.t the 

relinquishnent of a vestEd coostitutional ri:Jht is nar'k~ in ·'1 clear 

an:i infor.Led. :nanner. ,JoJ.mson, 304 u.s. at 405, also see u.s. v. 

:1artinez, 833 ?.2d 750 {9th Cir. 1J31J). 

:\ cri .• U.nal d::~f~~Jan.t, unfi,niliar '<vith the intria:'tte rul-?.3 bir:rlin,j 

t.~ Constitution to the crLninal trial, il.l: .. lY sLnply not can._;:,re.hel"l-1 

his rights. ?\':>sent inst:ru..,"'tian of tha su'1stantive rules, .:'l J~f~?n-1-mt 

coul:1 all to ea.silt lOS<~ ftl.\U .. a.;n?..ntal 9rivile..:res in the c;huEf:'le of 

trial. dhile the lnsic ~stion ~vhether the trial court s...hould fully 

·'l:.lvise t'r>.e defendant of ~1is right to t.estify is an issue of 

J..npression. rhe ::lecision to testify, like the right to 1-3b?..r:nine 

what plaa to enter, the ri·j.lt to a jury trial, the right to counsel, 

t.he right to a J?U'Jlic tri:ll, the right to oounsel, ani thr; ri9ht 

to ba ;;>resent c1t trial, is so fu.·1da£ll:?nb.ll that f)roce1ur::tl safe-;u.:1.rds 

Jnust be e:nployed on the record to insure that the defen.J.ant' s waiver 

of suc.l-t ri.;Jhts was .nade voluntarily, :<rnwingly, an-3 intelligently. 

I'his is not a case of invited ,~r. 

Inv'iteJ error oc:x...-urs '~lhe.Yl t~:3 defe.n3A 9ro~ the sa-ne course 

of c"~·::t.ion CO.Ur?lai~:l ab::iut on appeal. St::1te v. ""byer, 91 ;'Jn.2d 34.2, 

533 ?.23 1151 {1979),("A ;;;arty :ilaY not re.juest an instruction an1 

latc;c CCXllf>lain o."':l ai)f.>aal that the re~uesta:l in.struct.ion ·<as give.1."l 

Ihe invited ;:-..rror doctrine af)9lies only ~~~re the dt~ft=-..rrlant engagas 

i.n SO.l:E affl.r:rative ~ction hy which he ~~ngly an:i volunt-:rri ly 

set u;:) th8 error. ?articic:ation without o'Jjection 1oes not constitute 

invite:l error. St..'"'0:.1e, 317 ? .3d at 31 s. 



:rrti.l¢ /b.na.h .vas not i..)r~~ludod fran r3.i.sln.J t\.v3 issue on apf>eal, 

hJ.s ::tffinrati;re 1X)sition in rGs.X>O.s~ to ~ 'lbtion to clos·~ w3.S a factor 

that couL1 be oonsi. -3er-Y1 ·::>i th.e ae-1pellab"! court as SU9fY.'rting tl-)"') 

trial oourt' s .'i.~ision to clooo. Unlil.~e in :-tarvey' s C'lSe, Yb.nah a..'ld 

his coun.:;el d::>.re 'X>t'1 'lwa.re of the ri~'.1t to 3D oo~n an.1 pu')lic 

trial... I"hay carefully o.:nsi::lare.1 and -;·1'3ig+le:"1 th:} :::orp3tinJ t3.ctiec1.l 

int-erest, 'U:\91-lEd far even qrmter closure than conte:1tf>lata--'l '-11J th~ 

c.."'-lrt, an.::l ex;_)laine-1 the ri:jhts sought to ~ 9rotecte1 'Jy closure 

on t~1<? rccod .m:l b?£ore closure. 3uch was not the circumst:moes 

in ":Iarvt~y' s ·=ase a.rd rev-:2rs.al is re.:;ruire...1 • 

.r.l""P-re is .ror.; t..lt:m ::t_l;').:jU..~te ,~vL:l~tr..e esta~lishing that l3r.Je 

.. X>rtions of jury voir :-lire ... ~ close-:1 to t'"le LJUhlic. -rhe rrial Ju.1':3"e 

aJJrc~ssed th.e entir1:! court..ro:xn a3 the jurt ;;x:ol, ~0 t?L'05p3Ctiv.?- jurors 

Nere l)rou3ht in at one tim filling the courtro::xn to its t&1:.<imu.11 

~~city, ;?rBOlu-Jitl~ ant Sf)-~"""'t:'"ltors, inst..ructe-'1 antire courtrocxLI 

to avoid ·~ye contact ~'lith int~est:..·:~cl ~le out in the hallway ';.flen 

,noving to an:::3 fro.n t.lw court.roo:n an:! jurf lounge. S'"1? 12. 

r.r:ial Jud-:3"~ or.-Jered the door clos-~ aft.:~ each juror (~ . .11tere:l t.o <?.nsure 

that no s;rrlators in "t."'1•:. hal b1ay =oul:1 he'll" ~-h~f:: 1'135 going on t'-1~ 

the oourtroan ::.luring voir c1ir·a. 3::t:.'"-' 13-49. 
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IN THE O::>URT OF APPEAlS, DIVISION III 

MERLE ~1. HARVEY, 

Appt::llant, 

vs. 

STATE OF vlASHINGIDN, 

R~~pondent. 

STATE OF WASHING'I'ON 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CAUSE NO. 29S13-3-III 
County No. 09-1-0~057-6 

DECLARATION OF 

NJ\.ME OF DECLARA!\1'1' 

1. I am a relative of Merle w. Harvey and an intere.stdd party 

J.n the above entitled action and make this declaration based upon 

per::iOilal ~<nowledge. 

2. I am over the age of eighteen years. I am competent to be a 

WJ.tne~~ therein. 

3. I ~wear under penalty of p;rjury, the following is true and 

correct to the rest of my knowledge, informaton, anc belief. 

3LJ:I Jl/[J! 
4. That on or about the I day of 5f:!deMber , 2010., 

I attempt~;d to attend and view the jury selection ~tage of r1clrle \'l. 

Harvey's Trial in Spokarlt: County Courthouse, but was told that due to 

the shear number of prospective jurors, 8'J in total, that the public 

could not view the Jury Selection process, but could attend the trial 

once the jury was selected. 

VERIFICATION 

I, IJ?/~ 8~ , do declare and affinn pursuant 
--- - -- - -- -- t:o -u~-s~~. -Tttle--:2-8 3----1-7~l:Jnde:r--pena1.ty · u£ ·-perjury, -that-I---have read -- - - --

the foregoing, that it is true, correct and not meant to mislead, to 
the best of my knowledge. 

Datt::d thi~ / 7 day of tJ£1: , :?011 • 

'211av-JA f?:~L 
SIGNATURE OF DECL.J\.Rn.NT 

1 of 1 

2. 



AUG 21 2013 

29513-3-III 

CDURT OF APPEALS 

DIVISION III 

OF THE STATE OF WA.SHJN:i'IDN 

MERLE WILLIAM HARVEY 1 APPELIANI' 

v. 

Sl'ATE OF WASHING!m, RESPONDENI' 

APPEAL FRawl THE SUPERIOR CDURl' 

OF SPOKANE CXXJNI'Y 

~ 'ID APPELIANT' S SUPPLEMENTAL 

STATEromNT OF AOOITIONAL GR()l}Nilg 

Pro Se A'R_Jellant, 
Merle William Harvey #818251 
Clallam Bay Carrectioos Center 
1 830 Eagle Crest Way 
Clallam Bay 1 WA 98326-9723 
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I. 

I. ~ ~~ PARI'Y. 

Canes now, Merle William Harvey, pro se, roves this Honorable 

Court far the relief set forth herein. 

II. STATUS OF ~ PARTY. 

Appellant, Merle William Harvey, appears now on Rernarx:l by the 

SUpreme Court of washingtoo, presenting issues that could not have 

been properly presented earlier · due to lack of Trial Transcripts. 

Mr. Harvey recently received the last of the Ordered Transcripts 

and Clerks Papers, from his newly appointed Attorney. Specifically, 

Mr. Harvey received the last of the transcripts en July 29, 2013. 

Because an Appellant is entitled to brief the record in its 

entirety, this Court should allCM this Amended Brief, also, since 

the state has not yet, as of the date of the signing of this Brief, 

respxlded to the Supplemental Brief filed oo July 24, there is no 

prejudice and this Brief shoold be allowed. 

Mr. Harvey now has sufficient Transcripts to formulate the issues 

herein, and is doing so lawfully and within the Rules of Appellate 

Procedure. RAP 10.10(e) provides in part that; "oomsel should 

pranptly serve a copy of the verbatim -report of pro::eedings on the 

deferdmt/appellant and should file in the appellate court proof 

of such service. The pro se statement of addi tiCl'lal grounds far review 

sl'nlld then be filed within 30 days after service of the verbatim 

:z:eport of proceedings." As the Supreme Court noted in this Case, 

Mr. Harvey has a right to appeal the record,· as evidenced by its 

Re:nand. (See Exhibit No.1 ) • 
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T.he issues presented herein have direct correlaticm to the 

Transcripts and Clerk's papers recently recei.ve:I by Mr. Harvey fran 

his Appeal Attorney. Previously, Mr. Harvey Was not in possession 

of any of the Clerk's papers, including the ChargiBJ Information, 

Proposed Jury Instructions or the instructioos presented to the jury. 

'lberefore, it was previously L'npossible for Mr. Harvey to present 

the claims presented hel;ein. 

This Court should take Notice that Mr. Harvey will, if necessary, 

take this issue all the way to the Supreme Court as a notion far 

discn!tiooary review, if by chance this Court refuses to al10<o1 him 

b present these issues on direct appeal, and he is likely to win 

a -re11and, just as he did previously. 

III. F~-RELE.VAN1'_~ Tlq,~_BRIEF. 

Mr. Harvey was in a public parking lot of an apartment canplex 

in Spokane wash.ingtal, tryil¥] to repossess a stolen vehicle. He 

arrived at the parking lot after target practicing with his .22 rifle 

and his 30.06 rifle. 

The. person who took his vehicle was present in the parking lot 

as a visitor, and was sitting in a car next to Mr. Harvey's stolen 

vehicle. The vehicle belongipg to Mr. Harvey appeared to have plates 

oo it not registered to the vehicle. Mr. Harvey got out of the 

passengers seat of the truck his girlfriend was driving. He spoke 

to Mr. Lamere, who had stolen the vehicle, about gettin;J the vehicle 

back. Mr. Lamere iOOicated that he would not give the vehicle back 

unti 1 Mr. Harvey prcduoed the vehicle he had left behind when he 

took off in Mr. Harvey's vehicle. Mr. Harvey instructed his girlfriend 
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to g::> make 3. phone call to have sanaone bring the car to the locaticn. 

Wnile she was gone Mr. Lamere went into an aparbnent, returning a 

fe-W' :nanents later with a pistol tucked into his waistband. Mr. Harvey 

observe:i Mr. Potter, Lamere's friend, also had what appeared to be 

a pistol tucked into his waistband. Mr. Harvey then becane frightened 

en::>ugh to assemble his .22 rifle, which was unloaded and disassembled. 

After assembling the rifle Mr. Harvey placed it on the seat of the 

truck am waited far his girlfriend to return. When she finally 

returned she informed them that the car was en its way to t."le 

lo::ation. At this p:>int Mr. Lamere said so:nething about taking off 

in the vehicle he had taken form 'HarVey. Mr. Harvey's girlfrie-nd 

got into the truck she was driving and pulled it forward so as to 

block the Blazer from m:wing. She ;at out of the truck and was 

standing next to the drivers do%. At this p:>int Jack Lanere and 

Mr. Potter, am an unknown man, huddled together like football 

players. as if making up a plan. The three men split ap3.rt am 

approached Mr. Harvey and his girlfriem in a threatening manner. 

Mr. Harvey seen that Jack Lamere had rem:wed the pistol fran his 

waistband and was carrying it in his ham as he approached the bolo. 

Fearing far his life and the life of his girlfriend Mr. Harvey opened 

the truck :bot' airl pulle:l out the .22 rifle. He pointed it in the 

general direction of b:>th Lamere and Potter and fired four or five 

rounds. He saw Potter run and crouch behind a car and seen La."'lere 

fall down. At this p::>int other friends of Potter and Lamere were 

approaching, one with a baseball bat. Mr. Harvey then ~led out 

his 30.06 rifle, which happened to be loaded since target practice, 

and he fired bolo warning shots to wad off what he peroei ved as an 
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iliiilailellt threat. On....ne the approaching threat backe:i off he and his 

girlfi'ien1 got into the truck and drove off. 

'!be Trial Judge determine] that there was sufficient evidence 

to ~ant self defense and denied the state its z;equest far First 

Aggressor Instruction, while at t.he sa-ne time denying Defense its 

proposed 11CH3uty-to-retrea.t defense. 

During Opening statements the State infor:med the Jury that it 

intended to show that Mr. Harvey went to that pcmking lot yelling 

sanething to the effect of; "I'm taking my Blazer back. You're not 

going to steal frClll me anynDre." HcMever, no witnesses ever testified 

to such effect. In telling the jury this the state inferred that 

Mr. Harvey was the aggressor, that he provoked the situation. He 

did not. '!be Trial Judge specifically denied the State its proposed 

'first aggressor' instructim because· all evidences ~ that Mr. 

Lamere was the first aggressor by brandishing a pistol. Additionally, 

the Manager of the apart:nent canplex testified that Jack Lamere did 

not live at the canplex, that he was a visitor. 

Factually speaking, the state never produced one shred of 

evidence disproving self-defense. 
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lV. SUPPI..EMENI'AL GROUND FUR RELIEF. 

A. THE STATE WAS RELIEVED OF ITS BURDEN 'ID DISPROVE SELF DEFENSE 
BOCAUSE THE TRIAL CIXIRT FAILED '10 SUBMIT PROPOSED NECESSITY 
INS'IRUCI'IOO, WHICH NECESSARILY PREJUDICED DEFENDANI' 

Defemant subnitted a Proposed Jury Instructicns as follows; 

.. A perscn prohibited by law fran possessing a firearm may 

still be justified in defending him or herself. SUch a persoo 

could lawfully slay another with a firearm and still be 

convicted of unlawfully possessing a fireann." 

(See Exhibit Pro{X>sed Jury Instructions) • 

Because the Trial Court failed to suhnit that Proposed Jury 

Instructioo, over Defendant's Objectioo, (See RP 1289), the State 

was relieved of its burden to disprove self-defense beyond a 

reasonable doubt as it necessarily neqated InstructiCX'l 37 by inferring 

upon Jury that the Hanicide was not Justifiable because Defendant 

was rx>t lawfully in possessiCX'l of Firearm when he acted in 

Self-Defense by slaying two arned and aggressive attackers. 

Here, the only evidence the State produced to show that the 

hanicide was not justifiable was the Defendant's stipulation that 

he has previously been convicted of a serious offense. 

(See InstructiCX'l No. 36). 

Instructioo 37 stated in part that; "Hanicide is justifiable 

when amni tted in the lawful defense of the defendant or any persoo 

in the defendant's presence or canpany." 
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Here, Instructioo No. 36 necessarily informed the Jury that 

because the Defendant stipulated that he has previously been oonvicted 

of a serious offense the State had already proven beyond a reasonable 

doubt that he was unlawful in such possessicn, and therefore inferred 

upc11 the Jury that such defense of himself or another was necessarily 

unlawful because he was not supposed to be in ~sessicn of a fireann. 

Further, Instruction 37 (3) stated that; 

" ( 3) the defendant employed such force and means as a 

reasooably prudent perscn would use under the same or similar 

conditions as the reasooably appeared to the defendant, taking 

into ocnsideraticn all the facts and circumstances as they 

appeared to him, at the time of and prior to the incident." 

What such Instructions allowed the Jury to do was consider the 

fact that Defendant was unlawfully in possessicn of a firearm, and 

any rea.sooably prudent person would not be in possession of a firearm 

considering all the facts and circumstances, and that any use of 

a firearm in defense of himself or another person was unlawful, and, 

therefore, was not justifiable. 

Given the fact that the State produced absolutely no evidence 

disproving self defense, it can only be ooncluded that the lack of 

proper jury instructicns informing the jury that a person may still 

be justified in defending himself with a firearm which he was not 

necessarily allowed to possess, substantially ,prejudiced Defendant 

and relieved the State of its burden of proof, or rather burden to 

disprove self-defense beyood a reasooable doubt. See State v. 

Jefferey, 77 w.n.App. 222, 889 P.2d 956 (1995). 
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Under Federal case law, a defendant is entitled to a necesSity 

instruction for the crime . of unlawful possessioo. of a fireann if 

he can satisfy four factors similar to those articulated in state 

v. Gallegos, 7 3 Wash.App. 644, 651 , 871 P. 2d 621 ( 1 994) , ( 1 ) he was 

under unlawful and present threat of death or serious injury, (2) 

he did not recklessly place himself in a situatiat where he would 

be farced to engage in cri.mi.nal cooduct, ( 3) he had no reasonable 

altemative, and ( 4) there was a direct causal relationship bebJeen 

the criminal action and the avoidance of the threatened harm. United 

Statev. Paolello, 951 F.2d 537 (3d Cir.1991); United Statev. Harper, 

802 F.2d 115, 117 (5th Cir.1986). 

An instructicn that is correct in the abstract, or correct as 

applied to one set of facts, may becxxne misleading when applied to 

another set of facts. state v • .Me~s, 96 wash. 257, 763, 164 P. 

926 (1917). 

Here, the Jury Instructions starrli.ng alooe properly informed 

the jury of the law, hotiever, taken together, and OCXlSidering the 

set of circumstances in Mr. Harvey's case became misleading and 

allowed the jury to consider and apply the fact that Mr. Harvey was 

unlawfully in possessioo. of a firearm to determine guilt on the murder 

charges and disoount self defense because of unlawful act of 

p:>ssessioo.. 

The only proper remedy was to instruct the Jury on the law as 

set forth in Defendant • s Proposed Jury Instruction as set forth above. 

The Statutes do not address the unforseen and sudden si tuatia1 

when an individual is threatened with impermng danger. Certainly, 

the legislature did not intend far a persa1 threatened with i.mnedi.ate 
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harm to succumb to an attacker rather than act in self defense. A 

number of Jurisdictioos support this view. See, e.g., People v. King, 

22 Cal.3d 12, 582 P.2d 1000, 148 Ca.l.Rptr. 409 (1978); Mungin v. 

State, 458 So.2d 293 (Fla.Dist.ct.App. 1984); People v. Govan, 169 

Ill.App.3d 329, 119 Ill.Dec. 825, 830, 523 N.E.2d 581, 586 (1988); 

State v. Walton, 311 N.W.2d 113 (Iowa 1981); State v. Blache, 480 

So.2d 304 (La. 1985); State v. Crawf~, 308 Md. 683, 521 A.2d 1193, 

1199 (1987); State v. Spaulding, 296 N.W.2d 870 (Minn.1980); Johnson 

v. State, 650 S.W.2d 414 (Tex.Crim.App.1983). 

This Court has also held in ;!#f~.Y t.l-tat; nwe are persuaded 

a situation can arise that will permit necessity as a defense." 

'lherefore, this Court should ho;Ld the necessity instruction as set 

out in ~ can in certain circumstances be presented to a jury 

in a self-defense ·case as a factor distinguishing unlawful possession 

of a fireann fran lawful defense. 

·Further, the Defendant Proposed the following Instruction be 

provided to the Jury: 

"You may consider evidence that the defendant has been 

convicted of a cri.ne only in deciding what weight or 

aedibili ty to give to the defendant's testillDily, and far 

no other reason. •• 

(WPIC 5. 05) • 

The Trial court failed to give that instructic::n, am as a result 

the Jury was allOYied to apply such knowledge in determining guilt 

on all charges, including whether or not the state disproved self 

defense beyood a reasonable doubt. Had the jury been given this 

instruction it may have been reluctant in applying unlawful possessian 
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of a firearm to the lawful defense of self-defense. 

The Questions asked in this case are; 

1 • Can evidence that a person was unlawfully in possessioo of a 

firearm be sul:Jnitted to a jury in a self-defense case so as to prove 

that defendant was not justified in the lawful · defense of himself, 

where the jury was instructed that the defendant is doing an unlawful 

act by possessing a firearm? 

2. When a person is unlawfully in possession of a fireann, can that 

person lawfully defend himself fran attackers with such firearm? 

and, 

3. Was it necessary, in this case, to instruct the jury that; "A 

person prohibited by law fran possessing a firearm may still be 

justified in defending him or herself. Such a person could lawfully 

slay another with a firearm and still be oonvicted of unlawfully 

possessing a firearm."? 

'nle Trial Court, after correctly denying the state its proposed 

"First Aggressor" instructia1, erred by denying Defense its proposed 

"No-Duty-'lb-Retreat" jury instruction. St&l~~ '!.~ ReatonQ, 150 Wn.2d 

489, 494-95, 78 P.3d 1001 (2003); State v. Williams, 81 Wn.Aw. 738, 

742-43, 916 P.2d 445 (1996) Id. at 744. 

A "no-duty-to-retreat" instructioo need not be subni. tted if 

the defendant was actively retreating at the time of the fatal act. 



Here, there was no indication in the record that Mr. Harvey 

was retreating at time of the fatal act. 

In Willi~, the Court of Appeals "clarifiErl the rule" to hold 

that "where a jury may conclude that flight is a reasooable effective 

alternative to the use of farce in self defense, the no duty to 

retreat instruction should be given." Noting that other States would 

require the taking of available wi thdrawa.l rather than the use of 

deadly farce and that the wisdan of a contrary policy was "open to 

debate." the court adhered to what is called the lcng standing policy 

of washingtoo that ooe "should not be made to yield and flee by a 

show of unlawful farce against him. 81 Wn.App. at 744. See also s~~ 

.Y.!-~' 87 wn.App. 821 , 945 P .2d 1144 ( 1997). 

It is clear by the state's Opening statements that the state 

was relying upon the presumption that Mr. Harvey had a duty to retreat 

after he seen that Mr. Lamere had anted himself with a revolver. 

(See Opening Statements RP 5 at Lines 9-18, Filed CD July 23r 2013, 

but not provided to Appellant until July 26, 201 3). 

'Ihroughout the entire T.rial the State repeatedly hit on the 

subject of duty to retreat, inferring that Mr. Harvey was in a place 

he was not allOIIIed to I::e. It is clear the state was I.'elyiB;J upcn 

such as evidence of Mr. Harvey's guilt. Mr. Ames, defense Counsel, 

presented in his Proposed Jury Instructioo.s WPIC 16.08 Duty to retreat 

instructioo. due to the state's claim throughout trial that Mr. Harvey 

had a duty to retreat and that he was sarehow not authorized to be 

in the apartment cauplex public parking lot. 

The T.rial Court Judge maectly rencved fran the instructions 

the first aggressor instruction proposed by the state. It also renoved 
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the xxrduty-to-retreat instuction, which was Proposed by Defense, 

l:x::>th of which Trial Judqe previously approved. The Defendant has 

Starding Objection to the not giving xxrduty-to-retreat instruction. 

(See RP 1230-1231 and 1289). 

The rE!llDVal of the ncr-duty-to-retreat instruction prejudiced 

Defendant by alloong the jury to cxmsider that Mr. Harvey had a 

duty to retreat fran a place he had every right to be. 

TestiiJDlly by Raymond Mashtare established that Jack Lamere did 

not live at the Boale Street apparbnents or at Jordan Property where 

the slaying occurred, that Jack Lamere was only a visitor. (See RP 

1030-1031). 

Since l:x::>th Jack Lemere and Merle Hal:Vey were l:x::>th visitors at 

131 0 West Boon and were in a public parking lot they l:x::>th were in 

a place they lawfully were allowed to be, therefcxe, Mr. Harvey had 

no d\lty to retreat and instructioo oo duty to retreat, which was 

proposed by defense, should have been given. 

'!he State argued that because the Judge denied the State its 

proposed instruction on 'First Aggressor' then the Court should strike 

the "no-duty-to-retreat" instruction. Defense ~unsel argued that 

Mr. Harvey was under no l:urden to leave because Mr. Mashare, the 

manager at 1310 West Bocn testified that Jack Lamere was not a 

resident, but only a visitor. SUbsequently the Trial Court ruled 

as follCMS; 

THE <DURT: All right. I'm not going to give the no-duty-to

retreat. We are taking out the aggressor and taking out no 

duty to retreat. 

(See RP 1230 and RP 1 030-31 ) • 
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Further, Mr. Harvey's TestiiiiCI'ly included speculatioo by 

Prosecution regarding the chances for a successful retreat. Repeatedly 

the Prosecutioo drilled Mr. Harvey canoerning his ability to leave 

when he observed Mr. Lamere and Mr. Potter produce pistols, 

speculating on his chances far a successful retreat. (See RP 1 087 

through 11 OS) • 

The Trial Court's failure to present to the jury instructim 

on "no-duty-tcrretreat" allCJ¥.1ed the jury to concllrle that flight 

is a reasonably effective alternative to the use of force in self

defense and necessarily relieved the State of its burden of proof 

and burden to disprove self defense beyond a reasonable doubt. 

Here, the failure to present the .oo-duty-to-retreat instructioo 

inadequately cmveye:l the law of self defense to the jury under the 

facts of his case because the remaining instructions did not make 

it manifestly ·clear to the Jury that it CDUld consider the long 

standing policy of Washingtalthat that one "should not be made to 

yield and flee by a show of unlawful force against him." 

This Court should rule as the Supreue Court rule:l in State v. 

RednDnd, 150 Wn.2d 489, 494-95, 78 P.3d 1001 (2003); and State v. 

Williams, 81 Wn.App. 738, 742-43, 916 P.2d 445 (1996), and reverse 

for new tiral. 
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c. THE TRIAL OOURT OVER OB.JECI'IONS FAILED 'ID SET Fml'H ELEMENl' 
----------·-------~· ' -------------OF PREMEDITATia.T AND THE STATE WAS RELIE.VED OF ITS BURDEN 
OF' pRCX>ff--ViOLAT.r:NG-TiiE DUE-·:PmcEss crAUSE-6F--THE"·FIFffi 
--- ..1....--- -- ---- -··----~-~------------------·-----

~-
Under due process clause of the fifth amendment, the prosecutor 

is requi.t:ed to prove beyond a reasonable doubt every element of the 

crime charged. In_pe Winship,, 397 u.s. 358, 346 (1970). 

'lhe reasonable Xrubt statxlard applies in both State and Federal 

proceedings. Sullivan ~.).a._, 508 u.s. 275, 278 (1993). 

'nle reasonable :loubt standard protects three interests. (1) 

it protects defendant's liberty interests, (2) it protects the 

defendant from the stigma of oonvictioo, (3) it engenders ::ol'll1l1ID.ity 

oo:tfidence in the c:ri.minal law by giving 11concrete substance.. to 

the presumption of innocence. In this :regard, the court stated, 11It 

is critical that the ;n:ral farce of the criminal law not be diluted 

by a standard of proof that leaves p~:>ple in doubt whether innooent 

man are being catdemed. See ~ v. N.J., 530 u.s. 466, 488-92 

( 2000) (state must prove every element that distinguishes lesser fran 

greater crime). 

The burden of proof consists of two parts; 'the burden of 

production and the burden of persuasion. See LaFave, Criminal law 

§ 1 .8 (4th ed.2003) and McConni.ck, Evidence §§ 336-337 (5th ed. 1999). 

Premedi. tation is a factor describing a charge, or type of charge. 

Just as Felony describes a type of charge. Far example, when Felony 

Murder is charged the 'Felony• is not an element, just as Premeditated 

is not an element of Premedi. tated Murder. 'Ihe!ie are statutes setting 

forth such Felonies which are elements of Felony murder, just as 

the:Eie is a statute which sets froth the element of Premeditated. 
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• 

Simply stating "with premeditated intent" doeR not sufficiently lay 

out the element of premeditation. Failure to :Efine every element 

of Premeditatim is an error of Constitutiooal. magnitude. 

Here, the Element of Premeditated is; "ITDre than a m:1.11ent in 

point of time." 

While intent means only; "acting with the objective or purpose 

to accanplish a result which caJStitutes a crime," Praneditaticn 

involves "the mental process of thinking beforehand, deliberation, 

reflection, weighing or reasoning for a periOO. of time, hawever 

short." s~~ v. Broclk'§ 97 Wash.2d 873 at 876, 651 P.2d 217 (1982). 

It is, thm:efare, possible far CX"Je to form an intent to kill 

that is not pranedi tated. Far this reason, premeditation cannot be 

inferred fran the intent to kill. State v. W~)Jj.~_, 285 N.W.2d 248, 

268 ( ICl'lA 1997) I cert denied, 446 u.s. 921 ( 1980). 

Here, Defense Counsel ·::>bjectecl to Instructim No. 9 because 

it did not adequately present the element of Premedi.atian, nor did 

it adequately cxnvey the legal standard. The jury should have been 

instructed that "a persa1 can form an intent to kill that is not 

premeditated if it is done for the purpose defendill.l himself or 

another with whan is in his c:x:xnpany." (See RP 1289) • 

'!his Court should find that the instruction given to the jury 

did not ccnvey the appropriate legal standard as applied to the 

cirCliiiStances in this case. '!he lack of proper instructions allowed 

the jury to .believe that any fonnation to kill in Defendant's mini 

is premeditated, and therefore unlawful. It is not so in all cases. 

Premeditation cannot simply be inferrerl fran the intent to kill. 

this Court should Reverse and Remand for New Trial. 
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Prenedi.tation is a distinct clrCli'OStance of premeditated murder 

in the first degree. RO'J 9.32.030; Sta~ v. Brooks, 97 Wash.2d 873 1 

876, 651 P.2d 217 (1982). While intent neans only "acting with the 

objective or purpose to acccuplish a result which constitutes a 

crime", Premeditation involves "the mental process of thinking 

befareharn, delil:::eration, reflection, weighing or reasoning for a 

period of time, hortJever short. It is, therefore, possible far one 

to farm an intent to kill that is not premeditated. For this reason, 

premedi.tation cannot sinply be inferred fran the intent to kill. 

Here, the Amended Infornation charged Murder in the First Degree, 

Premeditated. RO'J 9A.32.030( 1) (A)-F 1 as follows; 

COUNI' I: MURDER IN 'IHE FIRST DEGmE, ocmni.tted as follows: 
That the defendant, MERLE WILLIAM HARVEY 1 in the State of 
Washington, on or about September 26, 2009, with premeditated 
intent to cause the death of arx:>ther person, did cau..o:;e the 
death of JACK THAMAS LAMERE, a human being, and the defendant 
being at said time anted with a firearm under the provisions 
of 9.94A.602 and 9.94A.533(3), 

Here, the Informa.ticn failed to set forth the element of 

Premeditation, "nore than a uanent in point of time." '!he State will 

likely argue that "nm;e than a rooment in point of tine" is only a 

definition of preoedi.tation. However, this is not the case. When 

ooe looks up Premeditation in the Black's Law Dictionary Seventh 

Editicn, or even in Burtoo's Legal Thesaurus, cme cannot find any 

reference to "ncre than a nanent in point of tine", therefore, it 

can in no way be construed as a definition. Rather, "ncre than a 

nrment in point of time" is the actual Element of Premeditation, 

not a definition. 

(15) 



• 

It can only be coocluded that the Charging Infarrraticn failed 

to set forth every element of the crime. 'Ihis Denied to DefenJant 

his right to know the charqes against him and prepare a defense 

against them. 

It is well-settled rule that a charging domment satisfies these 

Calstitutional principles only if it states all the essential elements 

of the crime charged, both statutory and nan-statutory. .I<j.Q.;yik, 

117 Wn.2d at 97; -~~-y._v~, 125 wn.2d 782 (1995). 

If a charqi:ng document is ~ha.llenged for the first time on 

review, ~' it will be ccnstrued li.beral.ly and will. be fourri 

sufficient if the necessary elements appear in any farm, or by fair 

crnstruction by be found, on the face of the docmnent. Kjarvik, at 

1 05. However, if the document cannot be construed to give notice 

of or to contain in sane manner tha essential elements of a crime, 

the most liberal reading cannot cure it. state v._~.t 135 

Wn.2d 359 (1998). 

·rhus, reading the information liberally, this Court nrust employ 

the Kjarsvik two-prong tac;t; (1) do the necessary elements aR?EBr 

in any form, or by fair construction can they be found, in the 

informa.tioo, and if so, (2) can the defeOOa.nt shcM he or she was 

act•nlly prejudiced by the ina.rt:ful language. Kjorsvik, at 105-06. 

If the necessary elements are not foun:i or fairly i:nplied, 

hcMever, the court must presume prejudice and reverse without rear.hing 

the questio.:t of prej\Xiice. £i..t.Y-2.t"_!\~-~!-~' 119 wn.2d 623, 

636, 836 P.2d ·~12 (1992)(one does not reach question of prejudice 

unless there is sane lanquaCJP. in the docll3mt, ~ inarful, 

relating to tbe necessary ele-:n:mts) • 

(/b) 



Preliminary Subject matter j urisdictim cannot be conferred 

"by :::onsent, waiver, or estoR:el on the part of the accused. 42 c.J.S. 

indicbnents an'l Infonnations, Sec 2 ( 1991). 'Ihus.. Mr. Harvey can 

now attack subject matter j urisdictim, even though he failed to 

do so in the trial court •• Fj._~~~-'@.!.~-~~..t-\7~-~l~~-' 36 Wash.App. 

849, 854, 697 P.2d 936 (1984)(jurisdition can be challenged at any 

time). 

The law is well settled that an order entered without 

Jurisdiction is void. Pa.t_chett_y~~~~--~' 60 Wash.2d 784, 

787, 375 P.2d 747 (1962). Thus, if a Superior Court acts without 

subject IM.tter jurisdiciton, its acts are void. ~f!h._ClY.~ 

~, 79 Wash.2d 69, 74, 483 P.2d 608, oert denied, 404 u.s. 939 

( 1971). 

Mr. Harvey p:lsits the propositim that the Charging informatim 

shoold have ~ as followsr to ::xlrrectly. :xm.vey the element of 

'9]:'alledi tation, and adequate! y appraise him of the charges against 

him; 

"That the Dafendant, MERLE WILLIAM HARVEY, in the state of 
Washingtal, at or about Sept-ember 26, 2009, did .developed 
in his mind: for m:xre than a m:xnent in pxnt of time, the 
premedi. tated intent to unlawfully cause the death of a.'10ther 
pat"SOl11 an1 after farming such intent, did cause the ~th 
of JACK THCMAS LAMERE, a hu;na-:t being, ao:l the defendant 
being at said time -::trme:i with a firearm under the provisions 
of 9.94A.602 and 9.94A.533(3). 

Since the Charging Information here failed to s-et forth any 

elements of pre:redi tatiat, the trial court did not have subject matter 

jurisdictiat to sentenoe on crime not adequately presented in 

io:li.cb1ent. Here, the jury's verdict is invalid arrl this ~t MUST 

VAC.l\TE, and Rsnand for New Trial. 

( 17) 
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v. 
Because the Trial Court failed to sub:nit Defendant's Prop:>se.d 

Jury Instruction that "A ~sm prohibited by law fran possessi03 

a fireann may still be justified in defending him or herself. SUch 

a person rould lawfully slay another with a firearm and still be 

cawicted of unlawfully possessing a firearm", this Court should 

hold that the jury was not adequately awraised of the awlicable 

law, as applied to the circumstances of the case, and that the jury 

was subsequently misled by the inadequate self defense instruction 

and allowed to consider a.n:j apply the fact that Mr. Harvey was 

unlawfully in possession of a firearm in determinin:J guilt on the 

murder charges, and allowed to discount self defense because of the 

unlawful act of possessioo. 

Further, this CC1li't should find that the 'Trial Court erred by 

not subnitting to the jury the proposed instruct_ion on 

"no-duty-to-retreat" because Defendant's testimony included 

speculation regarding the chances for a successful :retreat, and, 

this Cburt should hold that the removal of the 'no-duty-to-retreat 

instruction prejudiced Mr. Harvey by allowi03 the jury to calSi.der 

that Mr. Harvey had a duty to retreat fran a place he had every right 

to be. Such inadequate instructions allc:M:rl the jury to conclude 

that flight was a reasonably effe=tive alternative to the use of 

force in self defense and necessarily :telieved the State of its burden 

to disprove self defense beyood a -reascnable doubt. The failure to 

give the instruction inadequately conveyed the law of self defense 
' 

to the jury under the facts of the case by failing to make it 

manifestly clear to the jury that it ooul.d coosider the long standi03 



• 
• 

policy that "one should not be made to yield and flee by a show of 

unlawful farce against him." This Court should necessarily Reverse 

and Remand for New trial. 

Addi tiooally, This Cwrt should hold that the Trial Court lacked 

Jurisdiction because the Charging Informa.tic:n failerl to set forth 

the ele.."llent of Premeditation "more than a manent in point of time", 

and that the jury instruction ~ing premeditation was inadequate 

to prop&ly convey the law and failed to define every element of 

prene:lltatic:n. "nle Court pr:>perly conveyed the 'intent' portion of 

the charge, h~ it failed to set far.th the law of self defense, 

that it is possible far one to fonn an intent to kill that is not 

premeditated. Here, premeditation was inferred farm the intent to 

kill when such intent was in self defense. This Court should hold 

that the instruction given to the jury did not convey the appropriate 

legal starxia.rd as appliErl to the circumstances in this case, and 

Remand far New Trial. 

RESPEC!'FULLY SUEMilTED. 

Dated this _./ g __ ~ day of August, 2013. 

~~i8251~---
Clallam Bay Corrections Center 
1830 Fagle Crest way 
Clallam Bay, WA 98326-9723 
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CDURT OF APPFALS, STATE OF WASHTICl'Cl\1 

DIVISION III 

Merle w. Harvey, 

Peti tiooer, 

vs. 

STATE OF WASHING'IDN, 

Respondent' 

------- --------

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

County No. 09-1-04057-6 
No. 29513-3-III 

DEX:!LARATIOO OF MERLE W. HARVEY 

I, Merle William Harvey, do hereby declare the following to 

be true and correct, pursuant to the laws of wash.ingtcrt state and 

the laws of the United State of Americ, under Penalty of Perjury. 

1. That I received in the u.s. Mail Transcripts of "Opening 

Stateuents" and a Letter fran David B. Koch, Attorney at 

Law, Dated July 25, 2013, Re State v. Harvey, No. 29513-3-

III, Informing me as follows; "Enclosed is the final 

transcript we were waiting on - opening statements." 

2. That I received such letter arrl Transcripts on July 29, 2013. 

I swear lli'rler penalty of Perjury that the foregoing is true, 

correct and not meant to mislead, to the best of my Jma..lledge. 

Dated this ~- day of August, 2013. 

~~~-6 
Clallam Bay Corrections Center 
1830 Eagle crest way 
Clallam Bay, WA 98326-9723 
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